Mr. Steven Brown confirmed that the tail section guard
was initially installed because MSHA required it, and he
agreed that unless it is taken off to make some adjustments
to the belt, it is required to stay on.  He also agreed that
if the guard is taken off after the belt is adjusted, it
should be put back on (Tr. 135).  He stated "that may have
been what he was doing that morning.  I don't know" (Tr. 136)

With the Court's permission, the respondent produced a
video tape showing the cited tail pulley area in question,
and pointed out the pinch point area below the adjacent walk-
way.  Mr. Carl Brown confirmed that he made the video the
night before the hearing, and MSHA counsel Welsch pointed out
that the video reflects that the cited tail pulley was a
"wing pulley" rather than a "smooth cylinder pulley" (Tr.
141).

MSHA's Arguments

In its posthearing brief, MSHA asserts that there is no
question that at the time of the inspection, the guard for
the tail pulley section of the railroad car loader was off
and no testing was being conducted.  In fact, the conveyor
was operating and loading sand.  Although the pinch point of
the tail pulley was close to floor level, MSHA states that it
is important to note that it was close to the walkway and
capable of catching loose clothing.  Also, it may have been
hazardous to employees doing cleanup around the conveyor, and
without the guard, there was nothing to prevent an employee
from being caught in the pinch point.

MSHA asserts that it is relevant to note that the cited
standard only requires the guard to be securely in place, and
does not require a showing of any hazard to employees.  Since
the guard had been removed and not replaced, MSHA concludes
that a violation has been established.

MSHA concludes further that in accordance with the crite-
ria of National Gypsum Co., Cement Division, 3 FMSHRC 822
(April 1981), it is clear that the lack of a guard would
likely have caused serious injury to employees who worked in
maintaining the tail pulley and to employees who regularly
used the walkway in the area.  Therefore, MSHA further con-
cludes that the violation should be considered "significant
and substantial."

647r a distance of 1 to 2 feet.  He stated
